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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN LUIS OBISPO

SAVE THE PARK, Case No.: CV080410

Petitioner, RULING AND ORDER GRANTING

V. PEREMPTORY WRIT OF MANDATE

CALIFORNIA COASTAL
COMMISSION and DOES 1-50,
Inclusive,

Respondents;
Real Party in Interest Wayne Colmer.

BLACK HILL VILLAS, L.P.,
Intervenor,

V.

SAVE THE PARK,
Defendant.

I. INTRODUCTION AND SUMMARY
The City of Morro Bay is fortunate to have sevdaldiversity hotspots within
its borders. Morro Bay State Park is a nationadlgognized ecosystem. The Morro B

estuary is considered the most important wetlamdhe Central Coast of California,
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containing coastal wetlands, tidal marshes, mud,ffeeshwater marshes and related
water bodies.

A sensitive and delicate balance exists betweet fligshing of Morro Bay and
the nutrient-rich freshwater runoff, which can lasity disrupted. The California
Coastal Act plays an important role in protectiggiast these and other disruptions.
Any development occurring in the vicinity of Enummentally Sensitive Habitat Areag
frequently referred to as ESHAS, must be carefdiyfewed and approved in a two-stg
process under the City of Morro Bay's Certified &loCoastal Plan.

One such proposed development is Black Hill Vilkad,7-unit residential

project located on approximately 3 acres immedyaddjacent to Morro Bay State Park.

The site is especially problematic for developnmmtause it contains a variety of
critical habitat including an important tributarf/tbe estuary, a riparian corridor,
suspected wetlands, and foraging territory foringstaptors. Construction will entalil
significant disruption of on-site habitats, inclogistripping or grubbing more than 70
of the property and grading nearly 7,000 cubic gardsoil to create adequate sites fg
houses.

In 2007 the City of Morro Bay approved Black Hi\fdlas. In 2008, the
California Coastal Commission (“*Commission”) likes&iapproved construction of thg
Villas, but only after attaching a series of prétez measures designed to minimize tf
harm.

In 2008 a local environmental group known as SheeRark filed suit to set
aside the Commission’s decision, alleging thatdineelopment, even with protective
measures, would disrupt and disturb the Environaign$ensitive Habitat Areas
located on the property, most notably wetlandsrgratian areas.

A court’s role in a suit like this one is limite8o long as there is evidence to
support the Commission's decision, and so longcaid can logically follow the
agency’s decision path, it defers to the Commissierpertise in regulating

development in the coastal zone. Some of the sssused here can be resolved with

0

=

e




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

reference to this deference because the evidemctharCommission’s decision makin
process are readily discerned.

In one fundamental area, however, the Commissidecssion is inscrutable.
Under the law, the Commission is obligated to kmpwecisely what type of
Environmentally Sensitive Habitat Areas are atessod where they are located befol
giving its approval to any development nearby. Tlenmission's own findings with
respect to Black Hills Villas prove that the bioica) surveys undertaken by the proje
proponent were inadequate to this task. Biologeahniques that could have been
utilized to precisely establish the type of ESHAI @s boundaries were not utilized,
and questions about the location of sensitive hththat could have been definitively
answered were not answered, but instead left fosma after approval was granted.
This calls into question the validity of the entire pess, which was, after all, to
determine the minimum level of protection necesglnpwn as buffers) to preserve,
protect, and enhance these specific types of vidusdiural resources. Stated anothg
way, without such knowledge, all development ongiraperty will presumptively
disrupt and disturb the ESHAs.

Given its own findings, the Commission should heaguired the project
applicant to undertake necessary biological stuigsecisely indentify which
categories of ESHA were affected and to delindag& boundariebeforeany
development on the site was approved. And thosedsaries should have been clear
described and graphically set forth in the recdsd.far as the Court can tell, none of
this occurred.

Judicial review of the Commission’s decision is adtollow formality. Under
the law, the agency’s decision must be transpareadlily understood, and supported
by the evidence. That is not the case here. Aloaghy, a writ of mandate will be
issued directing the Commission to revoke its mtoggproval until appropriate studie
are undertaken, adequate ESHA boundaries are detgtnand adequate findings are

articulated in the record.
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II. PROCEDURAL HISTORY

The California Coastal Act of 1976, Public Resoar€ede section 300G&
seq, commonly known as the Coastal Act, is a comprsive statute designed to
govern land use planning for the entire coastakzmfrCalifornia. The goals of the Ac]
are to protect, maintain, and, where feasible, eodand restore the overall quality of
the coastal zone resources taking into accourgdbl and economic needs of the
state.

The Coastal Act requires affected local governmemfgepare a Local Coasta
Plan (LCP) for coastal zones within their jurisghos. (Pub. Resources Code, § 3050
subd.(a).) The LCP can include land use plans gpoidinances, and other
mechanisms to protect sensitive coastal resousasald. at 8§ 30108.6.)

Once the Coastal Commission (a state agency crpatedant to the Coastal
Act) has certified an LCP as being consistent Wt statute, the local government ig
responsible for issuing coastal development penmiggcordance with the LCPId( at
§ 30519 subd.(a) and § 30600.)

In 2005, real-party-in-interest Wayne Colmer (“Celtt) and intervenor Black
Hill Villas, L.P. (“Black Hill")(collectively “Developers”), filed an application with theg
City of Morro Bay (“City”) to develop a 3.17 acraneel owned by Black Hill.

On November 13, 2006, the City approved the prpjebich involves the
removal of two existing structures and the subdwvi®f two existing parcels into 16
two-story single-family residences, a 2-story dupiesidential lot, and a common are
(“Project”).

Certain local government approvals are subjechtappeal to the Commission|.

(Pub. Resources Code, § 30603.) When a projeqigealed to the Commission, the
hearing involves a two-step process. The Commmdsist determines whether the

appeal presents a substantial issue for its revig@vat 8 30625, subd. (b).) If it finds

the project raises a substantial issue, the Conumisenducts a de novo review of the

\\\
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project to determine whether the project conforonthe LCP standards and the publig¢
access policies of the Coastal Actd. @t § 30603, subd. (b.)

The City’s approval of the Project was appealethéoCommission by
Commissioners Caldwell and Schallenberger, anchbeig Roger Ewing and Ray
McKelligott. These appellants asserted that th@ml of the Project was inconsistent
with various provisions of the City’s LCP and thedaStal Act, including policies
specifically designed to protect EnvironmentallypSigve Habitat Areas.

On November 16, 2007, a hearing was held befor€tdmmission to determing

\L%4

if a substantial issue existed that requiretkanovohearing by the Commission. The
Commission found a substantial issue, and decinédld another hearing as to
whether a permit for the Project should issue. 9000

The staff report for the March 6, 2088 novohearing recommended that the
Commission approve the Project with the followietgrant conditions: (1) a minimunp
development setback of 100 feet for all componehtke proposed development as
measured from the top of the stream bank, excephéminimum area to allow site
access; (2) avoidance of the raptor grove; (3)-80d0structural set back from the
Black Hill Natural Area; (4) restoration of theesim and its buffer area as
compensatory mitigation for removed vegetation dnedroadway encroachment; and
(5) a 14-foot height limit for residences (000914)

On April 11, 2008, the Commission adopted revisedifgs and conditions
reflecting its March 6, 2008 approval. The Commais's approval of the Project was
conditioned on a 50-foot stream setback, a 40Bb&tk Hill Natural Area setback, a
25-foot height limitation, protection of most oktlhaptor habitat and riparian
enhancement/replanting. (001310)

Save the Park took issue with the Commission’ssitej and filed a writ of
mandate against that agency, as well as the Desteslppnder Public Resources Code
section 30801 and Code of Civil Procedure sectli®15. Save the Park asserts the

Commission violated a series of policies desigmeprdtect Environmentally Sensitive
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Habitat Areas, that the Project does not proteaireq significant disruption of the
habitat values, and that the Commission violatdities regarding scenic and visual
qualities.

The Developers and the Commission oppose thegebin procedural and
substantive grounds. They claim that Save the RaHls standing and failed to exhau
its administrative remedies. They emphasize ttetdommission’s interpretation of
the LCP is afforded broad deference, and that anbat evidence supports the
Commission’s determinations.

[ll. DISCUSSION

A. Procedural Issues

The Developers first allege that Save the Park doékave standing as an
“aggrieved party” to seek judicial review. PursumPublic Resource Code 830801,
an “aggrieved party” is any person, or their repreative, who appears at a public
hearing in connection with a Commission’s decidiwat was appealed.

An association’s standing is dependent on whethgits members would
otherwise have standing to sue in their own ri¢htthe interests or group it seeks to
protect are germane to the organization's purpas®|3) the claim asserted or the rel
requested requires the participation of individuaimbers in the lawsuitP(operty
Owners of Whispering Palm, Inc. v. Newport Pacific, (2005) 132 CaI.App.‘ﬁ666,
673) Save the Park and its members satisfy thec@d®nal standing test articulated i
Whispering Palm

The Developers next urge that Save the Park’sréatluanswer Black Hill's
complaint-in-intervention resulted in a defaultalflefendant fails to answer a
complaint after a demurrer is overruled, a defmdy be entered. [CCP 8472a,
586(a)(2);seeCRC 3.1320(g)]. However, Black Hill intervenasd a real party
interest “If the intervenor has intervened solely as geddant, joining the original
defendant in resisting plaintiff’'s claims, the cdaipt in intervention is, in effect,

considered to be an answer, and its allegationsargidered controverted; the origina

st
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parties need not file any pleadings in responseti@ns)” (CEB,Civil Procedure
Before Trial, Fourth Ed.8§31.54) Save the Park cannot be defaulted irsttuation.

The Commission asserts that Save the Park failegtttaust administrative
remedies as to several issues, including the ctoatenthat: (1) the claimed wetland
and riparian areas were not mapped; (2) the donwha@djustment of the ESHA buffer
was done without consultation with Fish & Game;,g3)l the Commission did not tak
into consideration the “junk fill” on the Projedtes’

The Court of Appeal recently discussed exhaustf@administrative remedies in
Center for Biological Diversity v. County of Sanriardino (2010) 184 Cal. App. 4th
1342 (Fourth Dist., filed May 25, 2010). As dissed in that case, a petitioner bears
the burden of demonstrating that the issues rams#te judicial proceeding were first
raised at the administrative levil. SeeSierra Club v. City of Orangg008) 163
Cal.App.4th 523, 536.

As required, Save the Park has cited portionseftiministrative record showing
that the boundaries of the wetland, stream andiapdabitat areas were squarely
before the Commission during the proceedi@ge, e.gappeal form by petitioners
contending that the Project will not protect budtead significantly degrade
Environmentally Sensitive Habitat Areas (000532§ponse letter by Colmer
responding to petitioners’ appeal concerning ptaiacf Environmentally Sensitive
Habitat Areas, buffer areas and wetlands mappi@g483).

Further, the initial staff report acknowledges fiatiers’ contentions that:

[tlhe project approved by the City of Morro Bayingonsistent with the
ESHA protection, stream buffer, and visual resoyalécies of the
certified LCP. Specifically, the Appellants assert that the Cipypiaved
project does not conform to certified Land Use RldoP) Policies
11.01, 11.02 and 11.14 (ESHA Protection and Strgaffer), which

1 Atthe January 8, 2010 hearing, Save the Parkexed that it is not contesting the approva
of the Project based upon any issues with “jurikdit flood plain. This issue will not be further
discussed.
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prohibit any significant disruption to environmeitaensitive areas ang
establishes a minimum stream buffer of 100 ftuirak areas.
(000554)(emphasis added).

The record discloses that the location of Environtakly Sensitive Habitat
Areas and the need to protect those areas bymgdatifer zones in accordance with
the LCP was a significant issue during the admiaiiste proces$.

Similarly to Center for Biological Diversity v. County of SaerBarding supra
the Commission asserts that Save the Park diddeajuately raise the issvegarding
the precise location of wetland and riparian areathe failure to consult with Fish &
Game. Yet, courts recognize that citizens whodailgjaring an administrative procesg
should not be held to the same degree of spegifasitin a judicial proceeding, becaug
they are often not represented by courtsast Peninsula Ed. Council, Inc. v. Palos
Verdes Peninsula Unified School Digt989) 210 Cal.App.3d 155, 176-177. And, it
not necessary for petitioners to identify the pged@tatute or regulations "so long as t
agency is apprised of the relevant facts and iss@&nter for Biological Diversity v.
County of San Bernardinsuprg McPherson v. City of Manhattan Bea(@000) 78
Cal.App.4th 1252, 1264.

Equally as important, Save the Park’s contentiegarding wetlands mapping,
and the failure to precisely delineate wetlandsrgpatian areas under LUP Policies
11.05 and 11.22, are part of the group’s overagchontention that Environmentally
Sensitive Habitat Areas were “degraded” and notadtely “protected against any

significant disruption of habitat values."

2 For example, the Revised, Adopted Findings makeiphellreferences to the importance of
locating these environmentally sensitive habitath wrecision, as well as the importance of protect
them. See, e.gAR pages 001310 through 001311 (coastal staff sanyyn001313 through 001314
(development limitations and buffer zones), 001@&t®am habitat area and buffer restoration and
enhancement plan), 001323through 001325 (discusgiplicable LUP policies, including precise
location and designation of environmentally semsitiabitat areas), 001326 (discussing presence of
wetland indicator species and inadequacy of cumeagping), 001329 (discussing presence of
ESHA/stream/wetland area along the stream char®@I330 (discussing minimum one hundred-foot
buffer for wetlands).
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In order to adequately protect ESHA habitats untidel.UP, the Commission
must know the specific types of ESHA and thgcise boundaries. These issues ar
inextricably intertwined, and they were sufficignthised during the administrative
process, along with the contention that the Comiomisi&ilure to consult with the
Department of Fish and GameTo suggest that the Commission was unaware of, 0
not on notice of, the importance of conducting mecaccurate and lawful boundary
determinations of wetland and riparian areas irjwuotion with Department of Fish
and Game consultation, is to overlook the totalityhe record.

The Commission “was apprised of the relevant fant$issues, and the purpose d
the exhaustion doctrine was satisfied without fketion of [additional regulatory]

provisions during the administrative proceedingSénter for Biological Diversity v.

=

—

County of San Bernardinsupra See, e.gSan Joaquin Raptor/Wildlife Rescue Center

v. County of Stanislay4994) 24 CaI.App.tBr 713, 735 n. 10Save Our Residential
Environment v. City of West Hollywo¢H992) 9 Cal.App.4 1745;Kings County Farm
Bureau v. City of Hanfor@990) 221 Cal.App'3692, 734 n.13.
B. Substantive Issues

1. Standard of Review

Courts review Commission decisions under the defexe'substantial
evidence" standardAlberstone v. California Coastal Coif2008) 169 Cal.App 2859,
862. Under CCP 81094.5(b), the related questiovhither the Commission
proceeded in the manner required by law, and whétlegfinal revised findings are
adequate "to bridge the analytic gap between thveekédence and ultimate decision”
and to show the "analytic route the administratigency traveled from evidence to
action."Topanga Assn. for a Scenic Community v. CountpsfAngele$1974) 11
Cal.3d 506, 515Environmental Protection & Information Center v.lf@ania Dept. of
Forestry & Fire Protection(2008) 44 Cal.4th 459EPIC); Reddell v. California

3 While Save the Park did not, in so many wordétpout the failure to consult with the
Department of Fish and Game, there were extendmdisiions at several public hearings regarding th
proper set back buffer for the stream area, indgidequirements mandated by policy 11.06, which
contains the consultation requirement.
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Commissior(2009) 180 Cal.App.4th 956, 97Great Oaks Water Co. v. Santa Clara
Valley Water Dist(2009) 170 Cal.App.4th 956, 970-971.

2. The Commission did not require the Developers to ehtify all ESHAs
and to locate their precise boundaries prior to Prgect approval, and as
a consequence failed to protect against significaxlisruption and
degradation of those areas

As set forth in its Coastal Land Use Plan regardingironmentally Sensitive
Habitat Areas:
The City of Morro Bay is fortunate to have manyque environmental
habitat areas within and immediately adjacent &ocbmmunity.
Besides providing a unique setting for the Citgréhare critical habitat
areas for several rare and endangered plant anthbspecies.
The [Coastal Act] requires that the biological protvity and quality of
coastal waters, streams, wetlands and estuariemieained, and wherg
feasible, restored. (000709)
There are three specific types of ESHA that arenddfand protected under
Morro Bay's plan, including "wetlands"” (000713)réams" (000713), and "riparian
habitat" (000714). The Commission staff providadceacellent summary regarding the
importance of riparian habitat, which could be saiidther ESHA as well:
Maintaining and restoring riparian habitat alongeks, streams and
rivers is critical to reversing biodiversity in @atnia . . . . While less
than 10% of California’s historic riparian areamean, those that do are
biodiversity hotspots. Although riparian ecosystegenerally occupy
small areas on the landscape, they are usually dieeese and have
more plants and animals than adjacent upland areas.
In the western United States, riparian areas comjg®less than 1% of
the land area, but are among the most diverseuptivé and valuable
natural resource. Watercourses are known to seiwiportant quarters

for wildlife migration and dispersal. And watervgagre also important

10




dispersal corridors for plant propagules, not totio& the important

function of delivering sediments and nutrientsin@te change experts

predict that maintaining wildlife corridors and &diong habitat

fragmentation will grow in importance along the iahia coast in

coming years as species range limits extend heramirio global

warming. (000844 - 000845)

Morro Bay’s Coastal Land Use Plan has 23 speciicges devoted to the

protection of these Environmentally Sensitive Hattbkreas. The policies most

pertinent to the current dispute are as followsh{wemphasis noted in italics):
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Policy 11.01 Environmentally sensitive habitat area shall heguted
against significant disruption of habitat valuesd @anly uses dependent
on such resources shall be allowed within suchsarea

Policy 11.02 Development in areas adjacent to environmentally
sensitive habitat areas . . . shall be sited astyded to prevent impacts
which would significantly degrade such areas, dral snaintain the
habitats’ functional capacity.

Policy 11.05 Prior to the issuance of a coastal developmemipeall
projects . . . having the potential to affect amiemmentally sensitive
habitat area must be found to be in conformity whign applicable habita
protection policies of the Land Use Plaill development plans, gradin
plans, etc. shall show the precise location oftthbitat(s) potentially
affected by a proposed project. .In areas of the City were sensitive
habitats are suspected to exist but are not présemipped or identified
in the City’s Land Use Plan, projects shall undeggoinitial
environmental impact assessment to determine whethmt these
habitats exist.Where such habitats are found to exist, they diall
included in the City's environmentally sensitivéiket mapping included
within the LUR

11
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Policy 11.06 Buffering setback areas a minimum of 100 feet from
sensitive habitat area shall be requirédr other than wetland habitats
if subdivision parcels would render the subdivighedtial unusable for its
designated use, the setback area may be adjustedvaod only to a
point where the designated uses accommodated botc¢ase is the
buffer to be less than 50 fe€fhe lesser setback shall be established i
consultation with the Department of Fish and Gartighis setback area
is adjusted downward, mitigation measures develapednsultation
with the Department of Fish and Game shall be irigleted.
Policy 11.14 A minimum buffer strip along all streams shall be
required as follows: (1) a minimum buffer stripldiO feet in rural areas
(2) a minimum buffer strip of 50 feet in urban azea. .
Policy 11.18 New subdivisions shall be prohibited in areasglestied
as environmentally sensitive habitat areas. Ndwlistisions proposed
adjacent to wetland areas shall not be approvesksithe to-be-created
parcels contain building sites entirely outsidernteximum applicable
buffer (i.e., 100 feet for wetlands and rural stneaand 50 feet for urbar
streams).
Policy 11.22 The precise location and thus boundary line of
environmentally sensitive habitat areas shall beedeinedbased upon g
field study paid for by the applicants and perfodrnbg the City or City’s
consultants and approved by the City Council antlfeir appointed
designeerior to the approval of development on the site. (000721-
000725)
Even a cursory review of these provisions showsitietifying the ESHAs and
defining their precise boundaries are criticalne successful implementation of Morrg
Bay's Coastal Land Use Plan. Yet the Commissiodifigs nowhere make reference

these boundary location requirements, nowhere el¢fia specific boundaries of the

12
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riparian areas, and nowhere explain the Commissrationale for concluding that the
Project site contains no wetlands.

These failures of explanation are troubling givieatt the staff made specific an
repeated references to possible presence of wetkmdiriparian ESHA on the site. F
example, during thde novahearing, Staff Specialist Watson testified thateti@nd
indicator species are also present in the streardooarea.” (001096) Later in the
hearing, Senior Director Lester testified "on thuestion of the riparian/ESHA

setbacks" and pointed out that "staff has analyzatiresource, and identified it both &

a qualifying stream under the LCP, but also as ESh that includes a review of the

materials by Dr. Engel, and regardless of your kaiens about how the LCP would

distinguish urban and rural areas, the LCP doasineed00 foot setback for ESHA . . .|.

(001131). still later, Director Lester pointed ¢l two rationales for the 100-foot
buffer. One is a “rural riparian setback,” but geeond rationale is "ESHA, which is
independent requirement for a 100-foot setbaclQ1{36 - 00137)

In support of the Project’s approval after the mgpwas completed, the
Commission issued Revised and Approved Findingsd{Rgs), which conclude that
the proposed project includes development adjaoethie
“ESHA/streanwetland/riparian habitat on the northern portion of the.$i(001329,
emphasis added). These same Findings go on tbqdithat the property has
significant indicia showing the presence of envinemtally sensitive wetland habitat i
unknown locations:

The biotic survey prepared for the project did moap the existing
vegetation and similarly did not give the locatiaf soil samples taken
from this site However, at least half of the soil samples takesuked
in positive identification of hydric soils—a wetlahindicator.
Furthermore, salt grass (Distichils spicata), a Maatd species, was
identified in the area adjacent to the stream alongth several other

non-native plants that have wetland plants status. other words, and
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is often typical of stream and riparian areas, tlo@-site stream area
also displays wetland characteristics, though the@se boundary of
the wetland in this sense has not to date been neabp
(001326)(emphasis added).

Given these findings, the Court cannot comprehelmygltive project applicant
was not required by the Commission to undertakeogpiate studies to precisely
delineate the types of ESHA and their boundariegasired by Land Use Policies
11.05 and 11.22. As stated, this requirementtigwoademic ---- it goes to the heart o
the process employed by the Commission to deterthmeninimum level of protection
necessary for different types of ESHA, as wellresrhinimum size of the buffer areas
that are necessary under the LCP.

Throughout its analysis, the Commission staff diseis development buffers,
and levels of habitat protection, in terms of theimum footage necessary to protect
ESHA. As to the so-called stream area, for exaptpieCommission found that a 50-
foot buffer was sufficient to protect against adeeimpacts. (001333) Yet how the
Commission established the minimum required sethaitkout also knowing whether
the stream areas were merely "stream" habitaiastgad "wetland,” and\or "riparian”
habitats (which require different sorts of proten)i is missing from the record. As a
consequence, the Court cannot determine whethé&dhemission was justified in
downwardly adjusting ESHA protection in a mannetraqaplicable to wetland habitats
and without the required review and comment byDbpartment of Fish and Game
SeePolicy 11.06 at 000722.

The Commission claims that, when confronted withltiEP definitions for both

stream and wetland ESHA, the ageegplicitly found a definition for stream ESHA tg

4 It appears that the primary driver for allowing dpment within 100 feet of the stream be
was limited site access, which is claimed to beif#a only off of South Bay Boulevard where the
existing access point is located. The Commisspgpr@ved construction within the 100 feet bufferon
because it concluded that the development wouldthatrwise be feasible. However, the buffer zone
can be downwardly adjusted only if certain speaifhaditions are met and certain types of ESHA are
present. As stated, there is an insufficient réegron which the Court can gauge the legality ef th
Commission’s downward adjustment here.
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be the policy applicable to the subject proper828). However, the Commission’s
citation to the administrative record is unsupparténdeed, there is no evidence that
the Commission made any such explicit conclusiéarther, the Developer-
consultant’s request for a wetland regulatory daeteation letter, and the Army Corps
of Engineers’ response (00783 through 00786), melistuss a proposed new entrar
to the development and not the entire propertyeséhsnippets hardly show any sort ¢
analytical route, and they aeaplicitly contradicted by the Commission's owriged
and adopted findingsyhich also point out the inadequacy of the biolabgurveys
performed by the Developer’s biological consultant

In supplemental briefing and at the second oralrment, the Commission also
urged that it had no jurisdiction to amend the Mdsay LCP map to expand the rang
of protected ESHA. This assertion is irrelevantight of the Commission’s admissior
that it indeed has the authority and obligatiodétineate and protect ESHA when it
reviews the issuance of coastal development permiktorro Bay under Land Use
policies 11.22 and 11.05SéeAttorney General's letter brief filed March 23,120at
p.2) The Commission did not adequately delineafatect ESHA during its review
process in this case.

Moreover, when a Land Use Plan defines ESHA taishelareas that may later
be identified as ESHA through the biological revigmecess, the Commission has
authority to delineate ESHA during a coastal depelent appeal.LT-WR, LLC, v.
California Coastal Com(2007) 152 Cal.App2770, 793.) The Morro Bay LCP
contains just this sort of language in Policy 11WBich the court of appeal discusseg
as follows: “Therefore, under the controlling LURe fact the subject property was n(
mapped as ESHA does not preclude it from beinggdased as an ESHA, provided it

meets the appropriate criteria for such designafidr)

5 At the second oral argument on April 1, 201@, @ommission’s counsel suggested that the
multiple references to wetlands and wetland chargstics in the adopted findings were a case @ip[sy
draftsmanship." However, there is no evidencaufipsrt this contention. In any event, "sloppy
draftsmanship" makes meaningful judicial reviewrfasre difficult.
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In its recenEPIC decision, 44 Cal.4th at 459, the California Suprédourt
observed that, although an agency's findings u@aele of Civil Procedure section
1094.5 need not be extensive or detailed, the astrative record must inform the
reviewing courts of the theory upon which an ageatived at its ultimate finding and
decision. Mere conclusory findings, without refeze to the record, are inadequate.
Although an agency's findings sometimes pass mugten they generally refer to the
administrative record, the court must have "nolitewnder the circumstances
discerning 'the analytic route the administratigeracy traveled from evidence to
action’. (d. at519.)

In its adopted findings the Commission concludes tthe low-lying
intermittent stream and associated wetland/ripdratat are ESHA” and that, “in
sum, the subject site includes an ESHA/stream/wettaea along the stream channe
along its northern boundary.” (001329). Givenddenitted presence of wetland and
riparian habitat, the inadequacy of existing biadagstudies, the stated presence of
wetland indicator species, as well as the Comnmsiailure to precisely delineate
wetland and riparian boundaries, how the Commissimse to apply the ESHA/streat
definition, as opposed to the wetland and/or rgpadefinition, remains a mystery. Th
Court concludes that that there is a fundamengaigéhe Commission's reasoning,
such that the Court cannot discern the analytiterthe agency traveled from evidenc
to action.

Moreover, the Commission relied on the applicangarian enhancement plan
to identify and presumably “map” the location o¢ tliparian area. This was
tantamount to putting the cart before the hors@gadisy 11.22 requires the precise
ESHA areas, including riparian areas, be locatetagproved by the Citgrior to

approvalof the Project.

6 Exhibit 6 falls woefully short of providing thetecise location,” “boundary line,” or “map”
of ESHAS required by Land Use Policies 11.05 (0QQ&hd 11.22 (000725). Instead, the Commissig
chose to postpone precise mapping wftér the Project was approved. As stated, this is haivad
under the LUP/LCP.
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The analytic route the Commission traveled fronderice to action is absent.
Compare Topanga Assrii] Cal.3d at 51FPIC, 44 Cal.4th at 516-51Great Oaks
Water Co.,170 Cal.App.4th at 970-97Reddell, 180 Cal.App.4th 956, 97@ierra
Club v. California Coastal Conf1993) 19 Cal.App.4th 547, 557. The Commissiah
not proceed in a manner required by law, and tiseafundamental gap in the agency
reasoning process, both of which demonstrate agiegl abuse of agency discretion

3. The Commission failed to consult with the Departmenof Fish and
Game as required by the LCP provisions regarding EBA downward
adjustments

Save the Park’s argument relative to the Departrohish and Game
consultation requirement is closely related toES#A boundary determination issue
Briefly, if the Commission chooses to adjust theatn or riparian ESHA setback
downward, it must consult with the Department agiFand Game under Policy 11.06
before doing so.

The Commission claims that the administrative ré@antains substantial
evidence showing that the Department of Fish anué&aould not object to a
downward adjustment of the buffer. However, thly amformation in the record from
the Department of Fish and Game consists of twim fetters confirming that the
Project will not directly affect two specific thitemed species.

There is no substantial evidence that the Depattofdfish and Game was
consulted regarding the Commission’s decision wwrdwardly adjust the minimum
ESHA setbacks. The analytical route is again mgs€ompare Topanga Assiil
Cal.3d at 515EPIC, 44 Cal.4th at 516-51Great Oaks Water C01,70 Cal.App.4th at
970-971;Reddell 180 Cal.App.4th 956, 97@ierra Club v. California Coastal Com.
(1993) 19 Cal.App.4th 547, 557. The Commissionrditiproceed in a manner

required by law, and there is a fundamental gapemagency’s reasoning process, bath

of which demonstrate a prejudicial abuse of agehsgretion.
\\
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4. The Commission appropriately required the applicantto comply with
the City of Morro Bay’s Black Hill Natural Area pro tection standards

The parties agree, and the administrative recoadsbaut, that the western side
of the Project abuts the Black Hill Natural Areddlands. Save the Park contends that

the entire Black Hill Natural Area is categoricatlgsignated as ESHA, which require

4

a minimum 100-foot buffer under the LCP, and that€ommission erred by allowing
less than the minimum. The Commission arguestligad0-foot buffer was appropriate
because only the upper portion of Black Hill Natukeea is categorically defined and
mapped as ESHA.

In its adopted findings, the Commission concludhed:t(1) only the upper
portion of the Black Hill Natural Area is categaily identified and mapped as ESHA
(001328;see alsdrigure 28 of the LCP; (2) there do not appeara@ty sensitive plan

=

or animal species directly adjacent to the Prqj@@1328); (3) there is no specific
buffer distance for park and recreation lands $jpadly prescribed by the LCP
(001333); (4) development adjacent to park anceamn lands must be sited and
designed to prevent impacts that would signifigad#grade such areas (001333); (5
the Black Hill Natural Area is “predominately ESHA001334); and, (6) a 40-foot

=N

buffer would provide adequate separation to engrotection of the adjacent park lan
(001334).

Given the adopted findings, as well as the recuoidemce supporting those
findings, the Court can discern the analytic rabheagency traveled from evidence tg
action’ Topanga Assnl1 Cal.3d at 515EPIC, 44 Cal.4th at 516-51Great Oaks
Water Co.,170 Cal.App.4th at 970-97Reddell, 180 Cal.App.4th 956, 97@ierra
Club v. California Coastal Conf1993) 19 Cal.App.4th 547, 55There is substantial

7 The staff’s initial report acknowledges that thisarequires protection by the use of buffers
to avoid direct impacts (000577), including firdetg buffers. Although the LCP does not specify an
minimum buffers for fire safety (000578), the stadited that the State of California recently addpte
revised findings requiring a 100-foot setback fog protection along wildland inferface areas. (B0®)
The staff also referenced the fact that the BlaitkNtitural Area is “predominately ESHA” and hasebe
designed to be left in an undisturbed state inmot@éunction as wildlands. (000580) Although the
Commission staff recommended a minimum buffer d@f fiiet, the Commission was free to disagree, $0
long as the analytical route of disagreement wiceew.
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evidence supporting the Commission’s determinattian the Black Hill Natural Area i$
not categorically considered ESHA, and that the arenediately adjacent to the
Project is not in fact ESHA. The Court concludest the Commission’s approval of g
40-foot buffer did not violate the LCP.

5. The Commission appropriately required the applicantto comply with
the City of Morro Bay’s Scenic viewshed protectiorstandards

The Commission determined that the Project is &xtat a significant public
viewshed. Under LCP policies 12.01, 12.02, an@8,2scenic and visual qualities must
therefore be protected. (001339) Save the Par&rghy contends that the
Commission’s approval violated these policies.

As originally approved by Morro Bay, the adjacerdhie home park would
have screened the lower levels of the proposedstany residences, but not the upper
levels, which would still have been visible in fhblic viewshed. In approving the
Project, however, the Commission limited the heaftthe new residences to 25-feet
above grade, and required them to be constructsddim a way as not to be visible frgm
Highway 1, which would include the use of screertnegs, vegetation and earth tone
hues. (001340)

Given the specific special conditions to ensure gaance with LCP policies
12.01, 12.02, and 12.06, the Court can disceratiaéytic route the agency traveled
from evidence to actionTopanga Assnll Cal.3d at 51%PIC, 44 Cal.4th at 516-
517;Great Oaks Water C0l1,70 Cal.App.4th at 970-97Reddell 180 Cal.App.4th
956, 970;Sierra Club v. California Coastal Cor(il993) 19 Cal.App.4th 547, 557.
There is substantial evidence supporting the Cosions determination that the scerjic
and visual qualities of the significant public vigved will be protected under LCP
policies 12.01, 12.02, and 12.06.

\\\
\\\
\\\
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V. CONCLUSION

Save the Park’s petition for administrative mandamsigranted in part.
Accordingly, a writ of mandate will be issued diiag the Coastal Commission to
revoke its project approval, and to undertake amghér proceedings in a manner
consistent with this Ruling and Order.

The Court encourages the parties to reach agreamehe form of the Writ of
Mandate and Judgment and to submit them for sigaaisisoon as possible.

If agreement cannot be reached, on or before JWQP0, counsel for petitione
shall file and serve the proposed Writ of Mandate proposed Judgment. Any
objections (as to form only) shall be filed andveeron or before July 16, 2010. If
disagreements remain, they will be considerednsasting on July 22, 2010. No furth

argument on the merits will be entertained.

\\
DATED: June 21, 2010 \s\
CHARLES S. CRANDALL
Judge of the Superior Court
CSCJ/Ik
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